
CONTRACT #121-2011 $(?-355--2al I 

IS 

made and entered into this 18f";ray of August, 2011, by and 

RB T, an urban 

county government of the Commonwealth of Kentucky pursuant to Chapter 67A of the 

Kentucky Revised Statutes (hereinafter "Lexington"), and BL 

E , a corporation created and existing under and by 

virtue of the laws of the Commonwealth of Kentucky, with its principal office at 1201 

Lexington Road, Nicholasvif !e, Kentucky 40356 (hereinafter "B[lae Grass Energy"'). 

m 
a 

S, by Ordinance No. 72-2011 (the 'Ordinance"), enacted June 23, 2011, 

Lexington created a short-term non-exclusive hnchise for the privilege of constructing, 

erecting, operating and maintaining an electric generation, transmission and distribution 

system in Fayette County, Kentucky; and 

, pursuant to the Ordinance Lexington authorized the advertising for 

bids on said franchise and Blue Grass Energy submitted a timely bid to acquire said 

franchise; and 

23, by Resolution No. a - 2 0 1 1 ,  enacted August & 2011, Lexington 

accepted the bid of Blue Grass Energy as substantially responsive to the Ordinance and 

in the best interest of the citizens of Lexington-Fayette Urban County; and I 

HEWEAS, Lexington and Blue Grass Energy have agreed to accept the following 

as the terms of this Agreement and as those of the franchise. 
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RE, for and in consideratjon of the mutual covenants and 

agreements contained herein the receipt and sufficiency of all of which are hereby 

acknowledged, the Government and Blue Grass Energy agree as follows: 

1. Ordinance No. 72-2011, which is attached hereto as &hibit "Afr (the 

"Ordinance"), is incorporated herein by reference in its entirety and shall apply as if 

fully set forth herein. 

2. The bid of Blue Grass Energy for this franchise, which is attached hereto 

as Exhibit 'B", is incorporated herein by reference in its entirety and shall apply as if 

fully set forth herein. 

3. Lexington hereby grants unto Blue Grass Energy a non-exclusive franchise 

for the privilege of constructing, erecting, operating and maintaining an electrical 

energy distribution system upon, through, along, under and over the public streets, 

alleys, avenues, public roads, highways, sidewalks, and other public ways of the 

Lwington-Fayette Urban County Government in accordance with the terms of the 

Ordinance. 

4. 
t8; 

This Agreement shall commence on August,, 2011, and shall expire on 

February a 2012 unless otherwise extended by the parties pursuant to the provisions 

of the Ordinance or the parties enter into another franchise agreement. 

5. In consideration of the granting of this franchise, Blue Grass Energy 

agrees to pay to the Government a sum equal to three percent (3%) of the gross 

annual revenues received by Blue Grass Energy from electric sewice within Fayette 

County as provided in the Ordinance. 
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6. Blue Grass Energy, i t s  successors and assigns, in consideration of the 

grant, sale and conveyance of the above franchise, does hereby bind itself, its 

SUCC~SSG~S and assigns, to faithfulfy and fuHy perform each and every condition of said 

franchise as cuntained in this Agreement, and further tu faithfulty perform all a& 

required of it as the purchaser of said franchise. 

7. This Agreement contains and embodies the entire agreement between the 

a parties and shall be binding upon and inure tu the benefit of t he  respective successors 

in interest to t h e  parties hereta No changes, modifications or other deletions in this 

Agreement shall be effective unless and until the same are reduced to writing and 

approved, adopted, and extxuted in the same fashion as this Agreement. 

HEREOF, the Lexington-Fayette Urban County Government 

has caused its name to be afixed hereto by the Mayor and Blue Grass Energy 

Cooperative Corporation, has caused its name to be affixed hereto by Dan Brewer, 

President, its properly authorized officer, 

EXTNGTON-FAYmE URBAN C O U W  

SUSAN LAMB, COUNCIL CLERK 

BLUE GRASS ENERGY COOPERATIVE 
CORPORAT'ION 

MICT3AEL I. WILLIAMS; PRESIDENT 
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STAT€ OF K€NJUCKY 

COUNTY OF JESSAMINE 
1 

The foregoing Agreement was subscribed, sworn to and acknowledged before me 

by Michael 1. wiiiam , as President of Blue Grass Energy Cooperative Corporation, on this 

the ll* day of August, 2011. 

My commission expires: April 1, 2013, 
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O R D I W C E  NO. 72-2011  

i 
!. 
I 

AN ORDINANCE GREA'TING AND ESTABLISHING FOR BID A MUN-EXCLUWE ELECTRIC 

DISTlUi3UTION ADJD SALE OF ELECTRICAL ENERGY WlTHIN THE PUBUC R Z G m - O F  
WAY OF FAYEIX COUNTY FOR A SIX fs) MOWM DURATION, wml AN ARDlTIONAL 
EXTENSION OF TIME NOT TO EXCEED SIX (6) MONTHS IF A LONG TERM FRANCHISE E 
NOT OFFEFED PNOR 70 EXPIRATION, IN WRN FOR PAYMENT TO THE URBAN 
C O U W  GOYERNlvtENT OF THE SUM OF AT LE4sT THREE PEFtENT (3%) OF D C H  
FRANCHISEES GROSS ANNUAL REVENUES lilEcEIvED FROM ELECiTIC SERVICE 
PROYIDED WITHIN FAYETTE COUMY; AND FURTHER PROVIDING FDR COMPWCE 
WITH RELEVANT Laws, REGULATIONS AND STANDARDS; A PERFORMANCE BOND; 
INDEMMIRCATlON; INSURANCE; ACCESS TO PROPE3W AMD INSPECITON!$ 
REPORTING; AUDlTS MCrriCE OF RUNGS Wmt THE PUBLIC SERVICE COMMISSION; 
CANCELLATION OR TERMINAT'lON; PENALTIES FOR VIOLATIONS; AND BID 
REQUFEMEMfS; ALL E6- ON DATE OF P W G E  

FRANCHISE FOR THE PLACEMENT OF FACILITIES K)R THE v-wmassmr-i, 

BE IT ORDAIPIED BY TNE COUNCIL OF THE LEXINGTON-FAYERF URBAN 

Section 1 - There is hereby mated a non-erslusive franchise to acqulre, lay, 

maintain and operate in the poblk streets, alleys, avenues, publlc roads, highways, 

sidewalk and other public ways of the Lexington-Fayette Urban County Government, a 

system or works for the generatlonr tmnsrnission and dktribution of elecbical energy from 

points either within or without the corporate fim'b of this Urban County, to thfs Urban 

County and We inhabitants thereof, and from and through this Urban County to persons, 

corporations and municipalities beyond the limits thereof, and for the sale of same for 

light, heat, pomer and other purposes; to erect and maintain poles or other structures, 

wlres and other apparatus necessary for the operation of said system In, upon, .over, 

under, across and along each and all of the sheets, avenues, alleys, rlghts-of-way and 

public places (not including parks, greenways, and other public areas not traditionally 

used for public egress) within the present and future carporate iisniti; of this Ur-ban County 

(the "Rights-of-way"), subject to all the provisjons of this Ordinance. This Ordinance does 

not excuse the franchisee from cymplying with any and ail existing and future local laws 

and ordinances, as may be amended, including but not timited to the W m s  and 

provlsIans of Chapters 17, 176, and 17C of the Code of Ordinances, Lexington-Fayette 

Urban County Government (the "COW'), or the provisions OF ik zoning ordinance, if 

applicable, which are incorporated herein by reference, and shall apply as if fully set forth 

herein to the extent that there is no express canfllct with the terms or provisions of thls 

1 

, 
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Ordinance, or a direct mnfllct with federal or slate law. This francf-iise does not indude 

the right or privikqa to provide for the operation of a telephone wmmunicatjon system, 

including telephone exchange servlce (as defined by 47 USC Sedan 153(47)) and 

exchange access {as defined by 47 USC %c. 153 (XI), data transmission, cable service 

(as defined by 47 USC W o n  SZZ(6)) or open video s~wlce  (as defined by 47 US6 

Section 75.150O(a]), unless such services are used exclusively wWn the Company and 

not for revenue. 

Section 2 - The person, firm or corporation that shall became the purchaser of said 

franchise, or any successor or assignee of such person, shall hereinaffer be referred to as 

the 'Tompany" herdn. The Wington-Fayette Urban County Government shall be 

referred to as the "Government? The deflnltlons and temlnology contained In the 

pmvislons of the Code are hereby incorporated herein by reference. 

section 3 - The Company acquiring this franchise shall have the right and privilege 

of laying, maintaining and operatlng a system or works for the genembion, transmksion 

and distrlbutlon of eIectrical energy for the sale of same for light, he&, power and other 

purposes, to erect and mainlain poles or other structure, wlres and other apparatus 

necessary for the operation of said system in, along and under the Rlghki-of-way within 

the coqxtrate boundaries of 'che Gwemment as they now adst or may hereafter be 

extended; subject to the provisions hereof and to alJ powers [Including police power) 

inherent in, canferred upon, or reserved to the Government, including but not lirnlted to 

thase contained in the Code. 

Sectlon 4 - In additfon to complying with the requirements cantalned in federal or 

state law or reguWon, and the Code, the Company agrees that: 

(a) AI1 working facilities and conditions used during canstructjon, 

installation and rnalntenance of Facilities -shalt comply with the standards of the 

Occupational Safety and Health Adrninfstratfon; 

fb) It shall cmstruct and operate the system and related Faadflties In 

accordance with all generally accepted related industry codes and standards that are 

applicable; 
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(c) HI construction shaft be performed in a warfananlike manner, and all 

materials, equipment, and/or Fadlltles used or installed &dl be in compliance with 

industry standards; 

(d) In the construction or reconstruction or maintenance or removal OF 

any of said Facilities, the Company shall have due regard for the rights of the Government 

and athers, and shall nut unduly interfere with, or In any way damage the prop&ty of the 

Government or others under, on, or above the ground, The Campany shall camply with 

all !Ae Iaws of the Commonwealth uf Kentucky and ordinances of the Govanmerit as to 

placing lights, danger signals or warning signs and shall be liable for any and all damage 

that may arise by reason of Its failure or neglect tu comply wkh such ordinances and iaws. 

Work by the Company hereunder shall be done in a workmanlike manner and so as not: 

to unnecessarily inkrfere  wlW public use 6F the Rights-of-way. 

(e] The minimum clearance of wires and crtbles above the Rightsdf-way 

and the placement of any underground fadtities shall conform to accepted good 

engineering practices or nacjonal .standards as recognized by the Kentucky Publlc Servtce 

Commission. 

Section 5 - The Company shalt comply with all of the requirements of the Code, 

and more specifically, Secrion 17C-19 of the Code and the provlslons of the zoning 

ordinance, if applicable pertafnlng to Government consbudtion and/or street projects. 

Section 6 - In addition to any performance bond(s) requlred pursuant to Section 

17C-23 of the Code, the Company may be required to prw-de a performance guarantee 

for significant projects wlth construction costs of one hundred thousand ($lOO,OOO.OO) or 

more involving the Rlghts-oF-way. This performance guarantee shall be set In an amount 

and dumtion to be determined by the Director upon dlscusslng and vwifying the scope of 

such a project with the Company, and shall be in favor of the Government to be issued by 

an entlty subject to jurisdiction and venue. in Fayette County, Kentucky. In no event shall 

the total cumulative amount of such performance guarantee exceed two hundred 

thousand dollars ($200,00D.00). 

Section 7 - As consldeiatlan for the gmnUng of this franchise, me Company agrees 

it shall defend, jndemniFy, and hold harmless the Government consistent with the 

3 
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, 1. 

. indemnffication and hold harmless provisions as set forth in Section l7C-17 of thg Code, 

or as it may be amended in the Mure. 'INS obligation bo defend, indemnify, and hold 

harmless does not include defending, indernnii;iing and holding harmless tt7e Government 

for Its own negligent acts. 

Sectlon 8 - The Company shall comply wlth all applicable fedem!, state or local 

non-didminatlon and affirmative action requirements of any laws, regulations and 

executive directlves, arid shall not discriminate in its employment prxtkes  against: any 

employee or applicant for emptoyrnent because of race, color, religion, nationai origin, 

sex, age or physical handicap. 
' Section 9 - The Company agrees to procure and maintain throughout the term of 

thfs Frmchse and any exknsbn thweof, commercial genera! liabllb insurance in the 

prlnclpai amount of at least One MilRon dollars ($~,000,000) per occurretice with a Two 

Million Dollar ($2,000,000.00) aggregate, with an insurance company authorized to do 

business in the Commonwealth of Kentucky with the provision, "it is agreed and 

understood that the LexIngbn-Fayette Urban County Government, Its agents, employees, 

officers and dected officlals, .as their inkrestr; may appear, are additional Insureds, in the 

I 

i 

. .  

same manner as if a separate policy had been issued, under the provision of the policies 

required to be Issued during the term of this franchise or as otfietwlse required by this 

Ordinance." All insurance pollcies shall be broad form in nature and shall be through a 

company with an A.M. Best Rating of"A" Or better, admitted to do business in Kentucky, 

and tbe contract: shall be nokcancelable withaut at least thirty (30) days advance written 

notice by registered mail to the Government from the insurance. company and shall 

provide the Government with a certlficate of Insurance evidenclng the Insurance policy 

required by this section. The certificate shall state that the hiurance policy shalt. not be 

cahceled, materially changed or non-renewed until after thirty (30) days written notice 

has been provldecl to the Government; however, insurance may be cancefed and replaced 

with a pdicy that continues to meet or exceed the requirements of thls section, The 

Company may %ti@ the insurance requirements and conditions of this section under a 

seff-l-lnsumnce plan that is acceptable to the Government's Division of RIsk Management. 

4 
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W o n  10 - (a) The Government, through its Mayor or his de%gnee, or through 

such assis€ants as the Government may empfoy or designate, may, at all reasonable 

times, and at the GovemrnenYs expense, have the right in inspect such books and 

records of the Company as are necessity for the dovemment to valfy the accuracy of 

the amounts paid by the Company In the G o v m e n t  under this fmncftlse. This 

pmvlsion shall survive the term of any franchise agreement awarded pursuant to this 

Ordinance for a period of one (1) year. In fie event that the Government determines 

that it desires a n  audit of this fmnchlse, the Company agrees ta comply with all 

reasonable requests of the Government pertaining to obtaining arty necessary infarmation 

or documentation from the Company. I f  such audit or rwiew Is performed h connection 

with the granting or renewal of a franchise, a sale or transfer of control, or a 

modification, the Company shall reimburse the Government for aft of the reasonable 

costs associated with the audlt or review including all out-of-pocket costs for attorneys, 

accountants and other consultants. Any additional amount due to the Government as a 

result of the Government's audit shall be paid wlthin ten (10) days bllowlng written 

. 

natlce to the Company by the Government which notice shall include a copy of the audit 

report, 

(b) The Company agrees further to furnish the Mayor or hls designee 

timely written notice of its filing an appllcatlon with the Public Service Commission for an 

increase in general base rates concurrent with said filing. Should the Government choose 

ta intervene In such Commission action, the ampany shall not oppose such intervention, 

and the Government shall be given access records related to said appllcation, as 

required by the Cornmission. 

(c) The Company agrees to ptwide Government and/or it's Council with 

Information pertaining to its provision of setvtces pursuant tn this fianehlse upon 

reasonable request. This may include, but Is not necessarily limited to attendlng pubtlc 

meeting(s) inmIving some or all of the Counal in order to provide such information upon 

reasonabie advance rake. 

Section il - (a) The franchise hereby created 1s being offered to allow the 

Government to complete audits of its incumbent franchisees and draft a longer-term 

5 
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franchise to be offered for bid, and shall be for a pedod of six (6) months from the date 

of acceptance by the Urban County Council, with the option on the part d the 

Government to extend the period of ffme up ta an additldnal six (6) months as 

necessary in order to aminmodate the above. Any franchlse agreement entered into 

pursuant to this ordlnanc~l will automatlmlly expire upon the offering and acceptance of 

a longer-term franchise of !&e same nature. 

(b) This franchise Is not exclusive and the Ciovemrbent reserves the 

right to grant slmllar franchises to more than one Company. 

{c) This fmnchise ueaks  no vested rights in the'Company and any 

installation or emplacement of Facilities by the Company in the Rights-of-way Is at the 

Company's risk If the Company Is not granted a new franchim upon me explration of 

the term for which the franchise Is granted, or if the Company's fianchh Is terminated or 

cancelled, as provjdd for hereln, the Government shall have the right to requlm the 

Company to remove at its own expense all portions of the system from ail public rights-of- 

way within the confines of Fay& County. 

(d) No asslgnment OF this franchise or We &CWc bansmission and 

distribution system subject to this franchise shatl take place without at least sixty (60) 

days advance written to the Government, and consent by the Government, which consent 

shall not: be unreasonably withheld. The Company shall not object to the Government's 

intervention and participation In any action before the Public krvlce Commission involving 

the transfer of control of tfie Company. 

Section 12 (a) If, after the Company is provided the opportunity to appear and 

present evidence before the Government's Cornmissloner of Public Works or his 

designee, the Government Rnds that the Company has violated any of the following 

provisions of this Ordinance, the followtng pmaities shall be recoverable. The decision 

of the Commissioner shatl be the final admlnlstrative decision and shall be in writing and 

provide the basis for the decision. The decision may be appealed to a court of 

competent: jurisdiction. 

(1) For failure to commence removal of any pendlng construction project 

within thirty (30) days of mlving notice from &e Government that the franchise has 
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expired and will not be renewed, the Cr3rnpany shall forfelt five hundred dollars ($500.00) 

per day OF patt thereof  at the violation continues; 

(2) For failure to pi-avide data and reports requested by the Government 

and a s  required by thls Ordinance, the Company shall forfeit on hundred dollars [$100.00) 

per day or part thereof that the violation continues; 

(3) For fallure to pay lhhe franchise fee when due pursuant ta W o n  18 of 

this Ordinance, or any Item’ked bill presented by the Government pursuant to Section 5 of 

this Ordinance or this &on, the Company shall forfeit one hundred dollars ($100.00) 

per day or part thereof that the uiolatlon continues Howver, thls provision shall not 

apply if interest Is assessed by the Government pursuant to W o n  19(c]. 

(b) If the Company fails to comply within t h i m  (30) days of any Council 

resoIutron directing compliance with any other pmvklons of: &Is Ordinam?, the 

Company shall forfeit one hundred dolars ($100.00) per day or part thereof that the 

viatatlon continues. f he  decision af tbe Council may be appealed to a court of 

competent jurisdiction. 

(c) The Company shall not: be excused from complying with any of the 

terms and condltlons of this Ordinance by any failure of the Gwernment, upon any one 

or more occasions, to Inskit upon the Company’s performance or to seek the Company’s 

compliance with any one or more of such terms or conditions. Payment of penalties 

shall not excuse non-performance under this Ordinance. The right of the Government 

to seek and collect penalties as set forth in thIs sectlon is in addition to its right ta 

terminate and cancel a5 set forth in Section 14 of this Ordlnance. 

Section 13 - The Government reserves all rights it might prc3sently have, or which 

it may hereafter acquire, to regulate the Company‘s rates and services. The parties 

acknowledge the general regulatory authority that the Kentucky Public Service 

Commission has been pm’ded in this area, The rights of all subscribers are defined by 

the Customer Bill of Rights, which is contained in the Company‘s tariffs. The Company 

will abide by any all Commission orders andlor tarlffs pertaining to service and operations 

in Fayette County. As h r t h e r  consideration for the granting of this franchise, the 
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Company shall work with the Government to improve the identification and repla&ent 

or repalr of nonfunctioning sfnet light$. 

Section 14 - (a) In addtion to all o&er rights and powen pertalnlng to the 

Government by virtue of the franchise or otherwise, the Gwemment, by and through Its 

Council, reserves the right to terminate and cancel the franchise and all rights and 

privileges of the Company hereunder in the event that the (=ampany: 

(1) Mllfully violates any makeriat provision of the franchise or any 

material rule, order, or dekririination of the Government made pursuant to the franchise, 

except where such violation is without fault or through excusable negW, 

(2) Willfully attempts to evade any material pravlsjon of the 

franchise or praaaiw any fraud or deceit upon the Government; 

(3) Knowingly makes a materfal misrepresentation of any fact in the 

appllcatlon, proposal for renewal, or negotiation of the franchise; 

(4) Is experienclng a foreclosure or other judicial sale of all or a 

substantial part of the Company's Fadfities located wRhin Fayew County. The 

Campany shall provide the Government at least thirty (30) days advance written notice 

of such foreclasure or sale; 

(s) Is no longer able to provide regular and customary 
I 

. I  uninterrupted service to its customers In the franchise area. 

(b) Prior to attempting to terminate or can& this franchke pursuant 

to this section, the Mayor or his designee, or the Urban County Gouncif shall make a 

written demand that the Company do or comply with any such provision, rule, order or 

detmlnation. If the violation, fuund in Section 14(a), by the Company continues for a 

I 

period of thirty (30) days fotlowing such written demand without wrMen proof that the 

corrective action has been taken or is being actively and expeditiousfy pursued, the 

Government may place its request for termination of the fmnchh as early as the nM 

regular Council meeting agenda. The Government shall m s e  to be served upon 

I 

, .  

I 

Company, a t  least ten (10) days prior to the date of such Council meeting, a written 

notice of intent to request such termination and ihe time and place of the meeting, legal 

notice of whlch shall be published in accordance vvlth any applicable laws. I 

: 
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(1) It shall be a defense to any attempt to terminate and cancel 

the franchlse that the Company was relying on federal law, state law, or a valid tariff in 

acting or not acting on the Issue In dispute. 

(2) The Council shall consider the request of the Government and 

shall hear any'psrson inter& therein, and shall determine in its discretion, whether or 

not any violation by the COrnpaIIy was with just: cause. 

(3) If such vialatlon by the Company is found to have been with just 

cause, tile Council shall direct the Company to comply therewith within such time and 

manner and upon such terms and conditions as are just and reasonable. 

(4) If the Council determines such violation by the Company was 

without just cause, then the Council may, by resolution, declare that the franchise of 

the Company shall be brmlnated and forfelted unless there is compliance by the 

Company within such period as the Counctf may fix. 

Section 15 - The Council shalt have the rlght ta cancel this franchise thirty (30) 

days after the appointment of a receiver, or trustee, to: take over and conduct the 

business of the Company, whether in receivership, reeorganizatlon, bankruptcy, or other 

action or proceeding, unless such receivership or busteeship shall have been vacated 

prior to the expiration d said thirty (30) days, unless: 

(a) W W n  thirty (30) days after hls e leaon  of appointment, such 

receiver or trustee shall have fully complied with all the provisions of this Ordinance and 

remedied all defaults thereunder; and, 

(b) Such receiver or trustee, witltin said thirty (30) days shall have 

executed an agreement, duly approved by the court having jurlsdlctlon In the premises, 

whereby such receiver or trustee assumes and agrees to be bound by each and every 

provision of this Ordinance and the franchise granted to the Company. 

Section 16 - It shall be the duty of the Mayor or his deslgnee to ofTer for sale at 

public auction said franchise and privilege. Said franchise and privilege shatl be sold to 

the hlghest and best bidder or bidders at a time and place fixed by the Mayor after he or 

she has given due notice thereof by publication or advertisement as required by law, 
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Section 17 - Bjds and proposals for the purchase and acquisition of the franchise 

and prlvlleges hereby created shall be In writing and shall be dellvered to the Mayor or his 

designee upon the datecs) and at the times(s) fixed by him or her in said pubtldon(s) or 

adverijsement(s) for receiving same. Thereafter, the Mayor shall report and submit: to the 

Urban County Council, at the time of its next regular meeting or as SOOR as practicable 

thereafter, said bids and proposals for its approval. The Urban County Council reserves 

the right, for and on behalf of the Government, to reject any and all bids for said 

franchise and prtvileges; and, in case the bids reported by the Mayor shatl be rejected by 

the Urban County Council, It may direct, by resolutjon or ordinance, said franchise and 

privilege to be again offered for sak, from time to time, until a satisfactory bid therefore 

shall be recelvedmd approved, 

(a) Each bid shall be accompanied by a non-rehindable payment to the 

Government in the amount of five? hundred dollars ($500.00) to mer the GovemrnenYs 

cost of advekising and other administrative e x p e n s  inanred. In the &vent that the 

total amount submitred by all bldders exceeds the Govemmenfs actual costs, It will 

refund tbe overcharge to each Company on a pro rata basis within thirty (30) days. 

(b) In addition, any bid submitted by a corporation or person not already 

ownlng w&hln the territorial limits of Fayette County a plant, equipment, andlot Facilities 

suffident to render the service required by this Ordinance most be accompanied by cash 

or a certified check'drawn on a bank of the Commonwealth of Kentucky, or a natlonal 

bank, equal to five percent (5%) of the fair estimated cost of the system required to 

render the service, which check or cash shatl be forfeited to the Government in case the 

bM should be accepted and the bidder should fail, for. thirty (30) days after the 

confirmation of the sale, to pay the price and to give a good and slrffident bond In a sum 

equal to onefourth (1/4) of the air estimated cost of the system to be erected, 

conditioned that it shall be enforceable in case the purchaser should fail, within sbay (60) 

days, to establish and bqln rendering tfie service in the manner set forth in this 

Ordlnance. Bids shall indude such documenbtbn as is necessary to support the bidder's 

determination of the hlr estimated cost of the system required to render the service. 

Government reserves the right to review any of bidder's supporting .documentation which 
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justifies bidder's determination of said estimated cost. Such deposit need not be made by 

a corporation or person a l m d y  owning within the territorial limits of FayeEe County a 

plant, equipment, and/or Facilities sufficient to render the servke required by thjs 

Ordinance. 

Section 18 - (a) In knslderation for the grantlng of the franchise the Company 

agrees to pay to the Government a franchise fee in a sum equal to three percent (3%) of 

the gross annual @venues recelved by the Company from eiectrIc senrice provided by the 

Company within Fayem Gwnty. The tern gross annual revenues Is Intended to include 

m e n u e  received from customers within Fay&e Cowjly supplied under residmtlal, 

commerc!al, Industflat, public street and highway IighWng, and other public authohes 

classifications. It shall also Include any revenue that is otherwise derived from the use of 

the Company's fixiiitles that are locaix!d in the Rights-of-way, W explicitly approved by the 

Kentucky Pubk Service Commission, The Company shall file all documents ne-ry for 

approval OF this franchise agreement and/or its associated fees wlth the Kentucky Public 

Service Commission withjn ten (la) working days after the acceptance of the franchise by 

the Government, and shall provide the Government wlth copies of any such filed 

documents. The Company is othenulse required to continue subm-Eking paymerrts to the 

Govwnment under the terms of its existing tariff and/or fmnchise until such time as this 

tariff approval is obtained. 

(b) As further conslderation for the grantlng of this franchb, the 

Company shall work with the Government to provide of redundant power fee&/linr;r 

sumdent to meet operational needs from sepamte power substations to at1 Government 

facilities housing security, communications, and or Information technology services. 

(c) As further consideration for the granting of this franchise, the 

Company shall permit the Government to utilize its pole, conduit, or raceway space at no 

charge when such space is vacant or available for pubflc safety or governmental 

purposes. If such space is not available, then tfie Company shall make such space 

available on the most Favorable terms &ended to any other customer. mir provision 

shall not supersede any existing or future agreement that the Government has with the 

Company pemining to the use of the Company's space. 
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(d) If, after a period of sixty (60) days from the filing of Company's 

application or iarlff, the Kentucky Public Service Commission has made no final 

determination concerning the prompt and satisfactory recovery of amounts payable 

under this Ser3on by the Company, then the Company's obligation to pay the amount 

specified In Section 38(a) shall be suspended, provided the Company shall first give the 

Government ten (IO) days written notice of Its Intention to suspend payment pending 

the decisbn of the said Cornmission. In the event of suspension of the Company's 

obllgat3on as herein provided, the Government shall have the option to terminate this 

franchise within thirty (30) days of receipt d safd written notification from the 

Company. Notwithstanding the above, any Cwvlpany that had a previously existing 

franchise with the Government shall contlnue to pay the fees eslabiished pursuant ta i t s  

previous franchise untll the amounts payable issue is resolved. 

(e) In the w e n t  the sale df electricity is deregulated withln the 

Commanweaith of Kentucky, and deregulation results in a material shortFall of revenue to 

the Government, the Government shall have the option of terminating the franchise 

agreement with the Company. If the frandrise agreement is terminated by the 

Government pursuant to this provision, the Government and the Company shall have a 

duty to negotiate in good faith with respec2 to offering a mutually acceptable franchise 

agreement to the Company. 

(9 In addition to the franchise fees in Section lS(a), the Company is 

also required to pay the Government an additional amount intended to adequately 

compens€e the Government far its permitting and inspection of the Company's 

construckIan acUvlWes In the Rlghts-of-way pursuant to Section 17C-22 of the Code. This 

amount is to be paid separately to the Government at the time and under the terms as 

set forth In Chapter 17C of the Code. The Company may seek tariff approval from the 

Kentucky Public Service Commission for the recovery of such payments as set forth in 

Section lS(a). Notwithstanding the foregoing, #e Company may elect to pay for its 

permit fees upon application for each respedive permit upon approval of the Director. 

These permitting fees are subject to change during the term of the franchise based upon 

an audit of the actual cost of perrnilthg for the Government or a change in the amount of 
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. the respective perrnltking fees Found in Section 17C-22 of the Code. In the event of such 

a change, the Company shall be provided at teast sMy (60) days advance written notlce. 

(9) To the extent the Company actually incurs other reasonable 

Incremental casts in connection with its compliance with the Government3 ordinances; 

the GRVemment agrees that the Company may recover such a m u r n  fmm its customers 

pursuant to the terns of a tariff filed with an approved by the Kentucky Public Sewice 

Comrnlssion, if otherwise permitted by law. 

Section I9 - (a) Payment of any amount due under this Ordinance shall be made 

on a monthly basis or quarterly basis within thirty (30) days of the end of the preceding 

payment period. Such payments shall be monthly unless the Company has historkally 

paid the Government on a quarterly b a s k  In the event of suspension of the Company's 

obligation pursuant to Section 18(b) herein, said suspension shalt not have application 

to any amount due hereunder for the preceding calendar month, and the gross income 

received by the Company during any such suspension period shall be excluded from the 

Company's annual gross revenues far the purpose of calculating amounts due under 

Section 18(a) herein. 

(b) No acceptance of any franchist fee payment by the Government 

shall be construed as an accord and satisfaction that the amount paid is in fact the correct: 

amount nor shall acceptance be deemed a release to any ctaim the Government may 

have for future or additional SUMS pursuant to this Ordinance. Any additjonal amount due 

to the Government as a result of the Government's audit pursuant to Section lO(a) shall 

be paid within ten (IO) days follovvlng wriwn notice to the Company by the Government 

whicb notice shall include a copy of the audit report. If as a result of such audit or review 

the Government determines that the Company has underpaid its franchise fee by five 

percent (5'70) or more for any payment period then In additlon to maklng full payment of 

the relevant obligation, the Company shall reimburse the Government for all of the 

reasonable costs associated with the audit or review, Including all out-of-pocket costs for 

attorneys, accouQnts and other consultants. 

(c) In the event that any fmnmise payment or recomputed amount Is 

not made on or before the applicable dates heretofore specified, interest shall be charged 
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from such date at the annual rate of eight percent (8%). Overpayments discwered by 

the Government or the Company shaH be an adjustment on the next monthly payment 

wlthout interest, 

Section 20 - Blds offered for purchase of this franchise shall ~tate the bidder's 

acceptance of the conditions set forth in this Ordinance. If any bid shall include an  

offer of payment over and above the terms of the franchise, then a certified check for 

sald amount, payable to the Lexington-Fayette Urban County Government, shall be 

deposlted with the Government, This amount shall be in addifjon to the provision for 

payments contained in Sections 18 and 19, which shall be considered a s  a condition of 

thls franchise. Any check deposited by an unsuccessful blddw shall be returned when 

the Urban County Council shall have accepted the bid or bids, which in its judgment is 

or are the tilghest and best. 

Section 21 - Any violation by We Company, its vendee, Lessee, or successor of 

the material provisions of this franchise or any material portions thereof, or the fditure 

promptly to perform any of the provisions themf, shall be cause for the forfeiture of 

this franchise and all rights hereunder after wrlgen no#ce to the Company and 

cantinuatlon of such violations, failure or default, as  set forth In Section 14, 

Section 22 - The Company shall have the authority to trim trees that are located 

within or overhang the Righfs-of-way so as to prevent the branches of such trees from 

coming in contact with the wires, cables, or other FaciMes of the Company. Any 

trimming, removal or other disturbance of trees shall conform to all lawFul ordinances, 

requirements and dlrectlves of the Government, including but not limited to the 

Government3 Street Tree Ordinance (Chapter 17B of the W e  of Ordinances], and the 

Company shall make available upon reasonabk request of the Government, lnformatlon 

regarding fts tree trimming practices. In the event that: the Company fails to timely and 

sufficiently respond to a Iegklmate and reasanable complaint regarding its failure to trim 

such trees, and such complaint is made known to the Government, the Government shall 

contact the Company wlth respect to such matter and attempt to reach a sa€j.shctory 

result. Notwithstanding the foregoing, this pmvishn in no way llmits any wkdng or 

future lawful righb that the Government may have with respect to such trees. . 

14 

TARIFF BRANCH

RECEIVED
1/20/2012

PUBLIC SERVICE
COMMISSION
OF KENTUCKY



Section 23 - This Ordinance and any fmnchlse awarded pursuant to it shall be 

gaverned by the laws of the Commonwealth of Kentucky, bath as to Interpretation and 

performance. The venue for any litigation related to this Ordinance OF a franchise shall 

be jn a court of competent jurisdiction In FayeW County, Kentucky. 

Section 24 - thls Ordinance and any Franchise awarded pursuant b it does not 

create a contractual relationship with or right of action In favor of a thlrd party against 

either the Government or the Company. 

Section 25 - If any section, sentence, dause or phrase of the Ordinance is held 

unconstituUonal or otherwise Invalid, such infirmity shall not affect the validity d the 

remalning Ordinance. 

Sedjon 26 - The franchise created by this Ordinance shall become effective when 

the Urban County Council accepts the bid@) for it 

Section 27 - This Ordinance shait become effective on %he date of its passage, 

P m E D  URf3hN CouPrrY C~UNCZL: June -23, 201 1 

PUBLISHED: 30, ZO11-It 
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